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Background: Above-median-income Chapter 13
debtors sought confirmation of plan. Trustee objec-
ted, contending that, in calcufating their “projected
disposable income,” debtors improperly included
mortgage payments for properties that they inten-
ded to surrender, and that debtors' use of Form
B22C artificially deflated their income by including
a 90-day period of unemployment for debtor-hus-
band. The United States Bankruptcy Court for the
Middle District of Tennessee, George C. Paine, 1,
J., overruled the objections and confirmed the plan.
Direct appeal was granted,

Holdings: The Court of Appeals, McKeague, Cir-
cuit Judge, held that:

(1} in determining whether to confirm the plan, the
bankruptcy court should have considered - debtors'
changed circumstances, namely, debtor-husband's
new job, and

(2} in determining debtors’ reasonably necessary
monthly expenses, the bankruptcy court erred in
failing to account for their intent to surrender prop-
erties securing the mortgages. '

Reversed and remanded.
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SIX1X Review
31 XTX{(B) Review of Bankruptcy Court
51k3782 k. Conclusions of Law; De Novo
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Court of Appeals reviews the bankruptcy court's
legal determinations de novo.
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and Feasibility in General. Most Cited Cases
Debtor filing for bankruptecy under Chapter 13 must
propose a plan that provides for the submission of a
portion of future income to the trustee. {1 UJ.S.C.A.
§§ 1321, 1322,

[3] Bankruptey 51 €=3705

51 Bankruptcy
SIXVYIH Individual Debt Adjustment
51k3704 Plan

51k3705 k. Claims and Assets; Propriety
and Feasibility in General. Most Cited Cases
Under the Bankruptcy Code, as amended by the’
Bankruptcy Abuse Prevention and Consumer Pro-
tection Act (BAPCPA), a bankruptcy court may not
confirm a Chapter |3 plan unless the plan provides
that all of a debtor's “projected disposable income”
be submitted to unsecured creditors and that this
amount be calculated by taking the debtor's
“dispusable income™ less “amounts reasonably ne-
cessary” for maintenance and support. |1 U.5.C.A.
§ 1323(b).
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SHK3705 k. Claims and Assets; Propriety
and Feasibility in General. Most Cited Cases
Pursvant to the Supreme Court's decision in
Hamilton v. Lanning, when a bankruptcy court cal-
culates a debtor's projected disposable income, the
court may account for changes in the debtor's in-
come or expenses that are known or virtually cer-
tain at the time of confirmation. 11 U.S.CA. §
1325(b).

[5] Bankruptey 51 €23705

51 Bankruptcy
S1XVII Individual Debt Adjustment
51k3704 Plan

31k3705 k. Claims and Assets; Propriety
and Feasibility in General. Most Cited Cases
In calculating Chapter 13 debtors’ projected dispos-
able income, for purposss of determining whether
to confirm proposed plan, the bankruptcy court
should have considered debtors' changed circum-
stances, namely, debtor-husband's new job, carry-
ing an annual salary of $83,000.00, which was a
“known or virtually certain™ event at the time of
confirmation; because debtor-husband was unem-
ployed for 90 days during the six-month look-back
period, the figure from Form B22C used by the
bankruptcy court was substantially iless than debt-
ors' actual income at the time of confirmation, |1
U.S.C.A. §§ 10T{10A)(A), 1325(b).

[6] Bankruptey 51 €=3705

31 Bankrupicy
S1XVIHI Individual Debt Adjustment
5{k3704 Plan

51k3765 k. Claims and Assets; Propriety
and Feasibility in General. Most Cited Cases
In determining whether to confirm above-medi-
an-income debtors' proposed Chapter 13 plan,
which was premised on a projected disposable in-
come that inciuded deductions for debtors' mort-
gage payments, the bankruptcy court erred in fail-
ing to account for debtors' intent to surrender the
properties securing the mortgages; because it was
undisputed that debtors intended to surrender these

properties, this represented a change in debtors’ ex-
penses that was known ov virtually certain at the
time of confirmation, such that the bankrupicy
court should have accounted for this changed cir-
cumstance in its calculations, 11 US.CA, &8
TOT(bY2), 1325(h).

Appeal from the United States Bankruptcy Court
for the Middle District of Tennessee at Nashville.
No. 08-09075-George . Paine, li, Bankruptey
Judge. ARGUED:Henry E. Hildebrand, [1I, Office
of the Chapter 13 Trustee, Nashville, Tennessce,
for Appellant. Mary Elizabeth Ausbrooks, Roth-
schild & Ausbrooks, PLLC, Nashviile, Tennessee,
for Appellees. John P. Sheahan, United States De-
partment of Justice, Washington, D.C., for Amicus
Curiae. ON BRIEF:Henry E. Hildebrand, 111, Of-
fice of the Chapter 13 Trustee, Nashville, Tenness-
ee, for Appellant. Mary Elizabeth Ausbrooks, Roth-
schild & Ausbrooks, PLLC, Nashville, Tennessee,
Thomas F. Bloom, Law Office, Nashvilie, Tenness-
ee, for Appellees. John P. Sheaban, United States
Department of Justice, Washington, D.C., for
Amicus Curiae.

Before SUHRHEINRICH, McKEAGUE, and
GRIFFIN, Circuit Judges.

OPINION
MchEAGUE, Circuit Judge.

*1 In this direct appeal from the bankruptcy court,
we are called upon to interpret a provision of
Chapter 13 of the Bankruptcy Code that requires
debtors to commit their “projected dispesable in-
come” to the repayment of unsecured claims. The
Bankruptcy Code defines projected disposable in-
come by requiring calculation of a debtor's current
monthly income less certain reasonably necessary
expenses. Henry Hildebrand, HI, trustee in bank-
ruptcy (“Trustee™), brings this appeal and claims er-
ror in the bankruptcy court’s approval of David and
Marguerite Darrohn's bankruptcy plan due 1o al-
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teged miscalculations in the Darrohns' income and
expenses under the projected disposable income
formulation. With guidance from the Supreme
Court's recent decision in Hamilion v. Lanning, -~
US - --- - 8Ct voom, LLEd2d - - - - 78
US LW, 4518, 20010 WL 2243704 (No. 08-998
June 7. 2010}, we REVERSE the bankruptcy court's
approval of the Darrohns' plan and REMAND for a
recalculation of their projected disposable income.

David and Marguerite Darrohn filed a Voluntary
Petition for Bankruptcy under Chapter 13 of the
Bankruptcy Code on October 3, 2008. The Dar-
rohns included within their petition a set of stat-
utorily reguired schedules, which detail financial
information as it existed at the time the petition was
filed. Specifically, Schedule D listed the Darrohns'
creditors holding secured claims and included the
property securing the claim along with the out-
standing debt. In Schedule D, the Darrohns listed
Countrywide Home Loans and Regions Bank as se-
cured creditors holding mortgages secured by two
pieces of real property. The Countrywide Home
Loans mortgage was secured by property located at
410 Richards Way Drive, Cordova, Tennessee,
which served as the Darrohing' primary residence in
the period before filing the bankruptcy petition, The
Regions Bank mortgage was secured by property
located at 916 North Mcleansboro, Benton, llinois,
which served as the residence of David Darrohn's
father. It is undisputed that the Darrohns intended
to surrender both of these properties as part of their
bankruptcy plan and, therefore, would no fonger be
required to pay the mortgages.

Further, the Darrohns filed Schedule I, which listed
their monthly income at the time the bankruptcy pe-
tition was filed. Schedule { listed David Darrohn's
menthly income as $6,916, Marguerite Darrohn's
monthly income as $1,820, and a monthly commis-
sion income of §1,510. The Darrohns' monthly in-
come on Schedule 1 totaled $7,461.01 after payroll
deductions. Finally, the Darrohns filed Schedule |,

listing their current monthly expenditures. Schedule
] calculated the Darrohns' average monthly ex-
penditures as $6,505. Based on calculations in
Schedules I and J, the Darrohns had a monthly net
income totaling $958.

Aside from the above-listed schedules, the Dar-
rohns filed a Chapter 13 Statement of Current
Monthly and Disposable Income, also kaown as
Form B22C. This form instructs petitioners to cal-
culate their income by averaging the income for the
“six calendar months prior to filing the bankruptcy
case, ending the last day of the month before the
filing.” At the bankruptcy hearing, David Darrohn
testified that during this six-month look-back peri-
od, he lost his job, which carried an annual salary
of $100,000. After a 90-day period of unemploy-
ment, David Darrohn secured another job, which
carried an annual salary of $83,000. Thus, based on
Form B22C's instructions, David Darrohn's
monthly income calculated to $4,300.50, and Mar-
guerite Darrohn's monthly income amounted to
$2,052.25. The Darrohns' combined monthly in-
come on Form B22C totaled $6,352.75, which was
significantly less than the amount listed on Sched-
ule [. Form B22C also instructs petitioners to list
debt paymenis secured by their home, which are
then deducted from petitioners' total monthly in-
come. Under this section, the Darrohns listed pay-
ments for the mortgages held by Countrywide
Home Loans and Regions Bank, though the couple
intended to surrender these properties. After sub-
tracting all of the allowable deductions from their
menthly income, the Darrohns' disposable monthly
income under Form B22C totaled -$2,267.08.

*2 Chapter 13 also requires petitioners to file a pro-
posed repayment plan, under which debtors repay
unsecured creditors over time based on how much
the debtors can afford on a monthly basis. These
monthly payments are derived from the debtors'
disposable monthly income calculated in Form
B22C. Though the Darrohns' Form B22C dispos-
able income totaled a large negative number, they
nevertheless proposed to pay creditors $550 bi-
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weekly for a period of 60 months. This repayment
schedule would have left unsecured creditors re-
ceiving substantially less than the full amount owed
to them. The Trustee therefore objected to the Dar-
rohns' proposed plan. The Trustee proposed that the
mortgage payments to Countrywide Home Loans
and Regions Bank be omitted from the Darrchns'
Form B22C income deductions because the Dar-
rohns would no longer be making paymenis on
these mortgages. In addition, the Trustee proposed
that the Darrohns' monthly income listed in Sched-
ule I be used to calculate their disposable monthly
income because the formulation used in Form B22C
artificially deflated their income by including a
90-day period of unemployment for David Darrohn.
The Trustee specifically argued that the bankruptcy
court should have considered the Darrohns'
changed circumstances in confirming the plan.

In deciding whether to confirm the Darrohns' pro-
posed plan, the bankruptcy court noted that the
“case presents the conundrum that every Bank-
ruptcy Court in America practically has written an
opinton on, and that's how you calculate disposable
income when the numbers come out differently us-
ing Schedules [ and J versus B-22(c).” Tr. of Bank-
ruptcy Proceedings at 45:21-25, In re: Darrohn,
3:08-bk-09075 (Bankr.M.D.Tenn. Dec, 15, 2008).
After recounting the various methods courts have
employed to resolve this problem, the bankruptcy
court rejected the Trustee's proposzls, The bank-
ruptey court determined that the Darrohns' monthly
income calculated in accordance with Form B22C
should serve as the starting point for the Darrohns'
disposable income, rather than the larger amount
reflected in Schedule I. The court also determined
that the Darrohns could deduct mortgage payments
for the surrendered properties. Both of these de-
terminations were predicaied on the bankruptcy
court's interpretation of Chapter 13 and the court's
belief that it could not account for the Darrohns'
changed circumstances. The bankruptcy court then
confirmed the Darrohns' proposed plan of $550 bi-
weekly for repayment to unsecured creditors. The
Trustee now appeals the plan cenfirmation. Spe-

cifically, the Trustee alleges that the bankruptcy
court erred in using the Darrohns’ income calcu-
lated under Form B22C, rather than the income lis-
ted in Schedule I, and in allowing the Darrohns to
deduct mortgage payments even though they inten-
ded to surrender the properties.

IL

I17 In this case, we must review the bankruptcy -
court's interpretation of two sections in Chapter 13.
We review the bankruptey court's legal determina-
ticns de novo. Shaw v. Aurgroup Fino Credit Union,
552 F.3d 447. 449 (6th Cir.2009),

A,

*3 To better understand how the Darrohns' case fits
within the statutory framework of Chapter 13, we
begin by addressing the requirements of this
chapter. The Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005 revised the Bank-
ruptcy Code in part by requiring above-median in-
come debtors to file for bankruptcy under the reor-
ganization provisions in Chapter 13, Schu/iz v
United States, 529 1°.3d 343, 347 (6th Cir.2008).
This revision meant that above-median income
debtors would be required to make more payments
to unsecured creditors under their bankruptcy plans.
fd 1n this case, the Darrohns' income fell above the
median income for a family of four in Tennessee;
they were therefore required to file under the reor-
ganization provisions of Chapter 13.

[21(31 A debtor filing for bankruptcy under Chapter
13 must propose a plan that provides for the sub-
mission of a portion of future income {o the trustee.
I U.S.Co &8 1321, 1322, The bankruptcy court
then must confirm the debtor's plan in accordance
with the provisions of Chapter 13. /d § 1325, Sec-
tion 1325 of Chapter 13 specifically requires the
following-

(b)(1) If the trustee or the holder of an allowed
unsecured claim objects to the confirmation of
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the plan, then the court may not approve the plan
unless, as of the effective date of the plan-

(B) the plan provides that all of the debtor's
projected disposable income to be received in the
applicable commitment period beginning on the
date that the first payment is due under the plan
will be applied to make payments to unsecured
creditors under the plan.

(2) For the purposes of this subsection, the term
“disposable income” means current monthly in-
come received by the debtor ... less amounts reas-
onably necessary to be expended-

(AY(D) for the maintenance or support of the
debtor or a dependent of the debtor ...

(3) Amounts reasonably necessary to be expen-
ded under paragraph (2} ... shall be determined in
accordance with subparagraph (A) and (B) of sec-
tion 707(b)2), if the debtor has a current monthly
income, when multiplied by 12, greater than-

(B} in the case of a debtor in a household of 2,
3, or 4 individuals, the highest median income of
the applicable State for a family of the same
number....

Id. § 1325(b). This section therefore specifies that
the bankruptcy court may not confirm a plan unless
the plan provides that all of a debtor's “projected
disposable income™ be submitted to unsecured cred-
itors and that this amount be calculated by taking
the debtor's “disposable income™ less “amounis
reasonably necessary” for maintenance and support.

To determine a debtor's “disposable income,” the
Code directs us to the term “current monthly in-
come,” which is generally defined as the average
monthly income that the debtor receives in the six-

month period prior to filing the bankruptcy petition.
fd § 101(10ANA). In addition, if the debtor is an
above-median income debtor, the Code directs us to
the Chapter 7 Means Test for a determination of the
“amounts reascnably necessary” to be expended for
maintenance and support. fd §§ T07(b)(2),
1325(b)(3). The Chapter 7 Means Test lists certain
aliowable expenses that a debtor may deduct from
his  current  monthly  income.™  /d §
TOT(LI2MANI). Specifically, this section allows a
debtor to deduct “average monthly payments on ac-
count of secured debts...” /4 § TO7(b)(2)A)iii).
The majority of courts applying the Means Test to
Chapter 7 petitioners have held that these petition-
ers may deduct secured debt payments even if the
petitioner intends to surrender the property in bank-
ruptcy. See Morse v. Rudfer, 576 F.3d 37, 45 {ist
Cir.2009) {recounting court decisions applying the
Means Test to Chapter 7 petitioners).

*4 Applying this statutory framework to this case,
we must determine whether the bankruptcy court
should have calculated the Darrohns' “disposable
income” using the income from David Darrohn's
newly secured job, rather than basing the calcula-
tion solely on the six-month look-back period as
defined by “current monthly income.™ In addition,
we must determine whether the bankruptcy court
property allowed the Darrohns to deduct the mort-
gage payments on surrendered property as an
“amount[ ] reasonably necessary” for maintenance
and support, rather than considering the Darrohng’
intent to surrender these properties.

B.

Since this case was submitted, the Supreme Court
refeased its opinion in Hamilion v. Lanning, ---
us. ----,- 8Ct -, —LEd2d ----,78
U.S.L.W. 4518, No. 08-998, - U.S. - 30 S.Ct.
2464, -~ L.Ed.2d - 2010 WL 2243704 (June 7.
2010Y. In Lanning, the Supreme Court decided
“how a bankruptcy court should calcufate a debtor's
‘projected disposable income® * if the debtor's cir-
cumstances change in the period leading up to the
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bankruptcy filing. /d at *4. The debtor in Lanning
had received a one-time buyout from her employer
during the period leading up to bankruptcy. /d at
*5. The buyout in turn caused her current monthly
income on Form B22C, calculated using the six-
month look-back formula, to greatly exceed her
then-existing monthly income reported on Schedule
I. /d Under the disposable income calculations in
Form B22C, the debtor would have been required
to make monthly payments to unsecured creditors
far in excess of what she could actually afford. /d

(4] In deciding whether the bankruptcy court could
consider the debtor's changed circumstances, the
Court focused on the term * projected disposable in-
come” as used in Section 1325, Id at *6. The Court
noted that the ordinary meaning of “projected,”
which is not defined in the Bankruptcy Code, ac-
counts for future events that might affect the ulti-
mate outcome, fg. The Court also noted that prior to
the 2005 amendments to the Bankrupicy Code,
bankruptcy courts “had discretion to account for
known or virtually certain changes in the debtor's
income,” and nothing in the amendments indicated
that this authority had changed. /4 at *7. Based on
textual interpretation as well as past precedents, the
Court concluded that “when a bankruptcy court cal-
culates a debtor's projected disposable income, the
court may account for changes in the debtor's in-
come or expenses that are known or virtually cer-
tain at the time of confirmation.” 7 at *12. Finally,
the Court rejected textual arguments that Section
1325 required a mechanical application of the pro-
jected disposable income formula, without account-
ing for debtors' changed circumstances. /d at *9.
According to the Court, a mechanical appiication
would clash with the terms of Section 1325 and
would lead to “senseless results.” /d at *8, *|0.
Thus, the bankruptcy court in Lanmming properly
considered the debtor's buyout payment, and the
fact that her income was substantially less than that
calculated under Form B22C, in deciding to con-
firm the plan. /d at *12.

*5 Applying Lanning to the Darrohns' case, the
bankruptcy cowrt erred in confirming the Darrohns'
proposed plan. The facts in the Darrohns' case dif-
fer from those in Lanning because in this case, the
income calculated using the six-month look-back
period resulted in a smaller amount than the debt-

- ors' actual monthly income. In addition, this case

involves changes in the debtors' anticipated
monthly expenses, which was not directly at issue
in Lanning. Yet even with these factual differences,
the issues in this case both fall squarely within the
Court's decision in Lanning.

[5] Beginning with the issue of the Darrohns' cur-
rent monthly income, the bankruptcy court erred
when it determined that it was required to use the
income calculated on Form B22C, which was de-
rived from the six-month look-back formula. In
confirming the Darrohns' plan, the bankruptcy court
stated that “the correct calculation of projected dis-
posable income ... is current monthly income de-
termined in accordance with Section 101-10(a).”
Tr. of Bankruptcy Proceedings at 46:22-25. The
court then rejected the Trustee's arguments that the
figures in Schedule I should have been the starting
point for the Darrohns' monthly income. Yet be-
cause David Darrohn was unemployed for 90 days
during the six-month look-back period, the figure
used by the bankruptcy court was substantiafly less
than the Darrohns' actual income at the time of con-
firmation. David Darrohn's new job-carrying an an-
nual salary of $83,000-was a “known or virtually
certaln” event at the time of confirmation. There-
fore, the bankruptcy court had the authority to ac-
count for this change in calculating the Darrohns'
projected disposable income. See Laming, ---U.S. -
- at -, 130 8.Ct. 2464, —— L.Ed.2d - at -,
2010 W1 2243704 at * {2. And by using amounts
derived solely from the Darrohns' past income,
rather than their projected income, the bankruptcy
court's decision clashed with the mandates of Sec-
tion 13285, See id at * 10.

6] Moving to the issue of the Darrohns' reasonably
necessary monthly expenses, the bankruptcy court
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also erred in failing to account for the Darrohas' in-
tent to surrender properties securing the mortgages.
In caleulating. their projected disposable income,
the Darrohns' deducted over $2,700 in mortgage
payments from their current monthly income,
though they were no Jonger responsible for these
payments, Responding to the Trustee's objection to
these deductions, the bankruptcy court stated that
“you have to determine these things at the petition”
and “[a}t the petition three mortgages were contrac-
tually scheduled as due by this Debtor.” Tr. of
Bankruptcy Proceeding at 51:23-25, 52:1. The court
then confirmed the Darrohns' plan, which was
premised on a projected disposable income that in-
cluded deductions for the mortgage payments. This
calculation also clashed with the language of Sec-
tion 1325. See Lawning --- U.S. --— at -—-, 130
5.6 2464, - LEd2d -e-at e, 2000 WL
2243704 at *8.

While much of the Court's analysis in Lanning fo-
cused on the income side of the projected dispos-
able income formulation, the holding clearly ap-
plied to “changes in the debter's income or ex-
penses ....” Id at * 12 (emphasis added). Further,
the Court rested its holding on the meaning of the
term “projected disposable income,” which is cal-
culated using a debtor's current monthly income
and his reasonably necessary expenses. Thus, Lan-
ning also goveras the bankrupicy court's determina-
tion on the deduction for mortgage payments. Be-
cause it is undisputed that the Darrohns intended to
surrender these properties, this represents a change
in the Darrohns' “expenses that [was] known or vir-
tually certain at the time of confirmation.” /d The
bankruptey court therefore should have accounted
for this changed circumstance, and its failure to do
so violated the requirements of Section (323, See
id at *8.

1.
*6 For the foregoing reasons, we REVERSE the

bankruptcy court'’s confirmation of the Darrohns'
bankruptcy plan. We REMAND for a determination

of the Darrohns' projected disposable income in
tight of Lanning and this decision,

FN1. The Means Test determines whether
the debtor is an above-median income
debtor, such that he can afford to file under
the reorganization provisions of Chapter
13. Schulez, 529 F 3d at 347,

C.A.6(Tenn.),2010.
[n re Darrohn
- F.3d -, 2010 WL 2852251 {C.A.6 (Tenn.)),

Bankr L. Rep. P 81,814

END OF DOCUMENT

© 2010 Thomson Reuters. No Claim to Orig. US Gov, Works.




